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Statement of the Case 


This action was commenced in District Court, Docket 
No. H-76-91, by the Appellant, Nadine Monroe, individual- 
ly and in her capacity as mother, next friend and natural 
guardian of her children, Fred Richard Monroe and Lisa 
Allen Monroe against, among others, these Appellees, L. 
Patrick Gray, Louis C. Wool, Andrew Brand and their 
law partnership, Suisman, Shapiro, Wool & Brennan, 
claiming that they had conspired with the Plaintiff's 
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former husband, other named attorneys who had pre- 
viously represented the Appellant and two Connecticut 
judges to deprive the Plaintiffs’ of their civil rights during 
a divorce action in the State of Connecticut to which the 
Appellant was a party. The Complaint also purports to 
claim violations by these Appellees, and others, of the 
antitrust laws of the United States albeit without a 
specification of the alleged violations. 


These Appellees filed a Motion to Dismiss the Appel- 
lants’ Complaint on the ground that it failed to allege a 
cause of action upon which relief could be granted in 
violation of Rule 12(b) of the Federal Rules of Civil Pro- 
cedure and because the Court lacked subject matter juris- 
diction under 28 U.S.C. § 1343 or under the antitrust 
laws of the United States. The other Appellees joined in 
this Motion to Dismiss. 


The Appellants moved for permission to amend the 
Complaint by adding additional plaintiffs. This motion 
was denied on the gr und that the proposed additional 
plaintiffs had no interest in the specific claims alleged by 
the Plaintiff. A second motion to amend the complaint 
was filed, adding as a new defendant, the Hartford County 
Bar Grievance Committee, and restating the claims. This 
motion to amend was allowed by the Court. These Ap- 
pellees filed a Motion to Dismiss the amended complaint 
for the same reasons enunciated in their original motion. 

The Appellants, Harry Congdon, et al, in Docket Ne. 
H-76-239, commenced a companion action which alleged 
substantially the same claims against the Defendant L. 
Patrick Gray and made various claims against the other 
attorneys named in the original Monroe case. On June 
25, 1976, the Court granted the Motion to Dismiss of each 
of the Defendants in both Docket Nos. H-76-91 and H- 
16-239 dismissing the actions in each. On June 30, 1976, 
judgment entered in favor of all Defendants dismissing 
the Complaints. 
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The Complaint—Appellant Monroe, et al, 
District Court Docket No. H-76-91 


The Complaint of the Appellants Monroe purports to 
allege a violation of the rights, privileges and immunities 
guaranteed them by the Fifth, Eighth and Fourteenth 
Amendments to the United States Constitution in violation 
of 18 U.S.C. §§ 241 and 242 and 42 U.S.C. §§ 1983 and 
1985. It also purports to allege violations of 15 U.S.C. 
§§ 1, 3, 138, 15 and 25, the antitrust laws of the United 
States, although no particular violations are set forth. 
Under the alleged civil rights violations, Appellants enu- 
merate so-called “overt acts” on Pages 3 through 10 of 
the Complaint. An examination of these “overt acts” 
insofar as they relate to the Appellees Wool and Brand 
indicate that all of the allegations against these Appellees 
arise out of their activities as attorneys while representing 
Mrs. Monroe’s former husband, the Defendant Floyd 
Monroe. These allegations all focus on the negotiations 
and ultimate disposition of the divorce between the Mon- 
roes. Interwoven through these allegations are claims 
directed toward the Defendant L. Patrick Gray, which 
purport to arise out of his duties and activities while he 
was the acting Director of the Federal Bureau of In- 
vestigation. These allegations in no way relate to the 
main thrust of the Complaint, have no interrelationship 
with the same and appear to have no purpose other than 
to bring a newsworthy party into the litigation. The 
motion to dismiss on behalf of Appellees Wool, Brand 
and Gray and their law firm asserted that insofar as 
these Appellees are concerned, the Plaintiff was not en- 
titled to maintain an action in the United States District 
Court under 42 U.S.C. §§ 1983 and 1985 because these 
Appellees were not “public officials” within the meaning 
of the statute, there was no “state action” alleged to sup- 
port a civil rights claim and there was no allegation of a 
conspiracy with public officials within the reach of the 
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statute. Additionally, it was claimed that the Complaint 
simply fails to make any allegations against any of the 
Defendants which are proscribed by the antitrust laws 
of the United States. 


The Complaint—Appellant Congdon, et al, 
District Court Docket No. H-76-239 


The Complaint filed on behalf of the Appellants Cong- 
don et al tracks almost identically with that filed by the 
Appellants Monroe. Once again, the allegations relate to 
a private divorce action interspersed with claims against 
Appellee L. Patrick Gray relating to his duties as acting 
Director of the FBI. In addition, allegations are directed 
against the Appellee Wool by Appellant Lebovitz that 
relate to Wool’s representation of Lebovitz in a domestic 
dispute. The District Court viewed the allegations of this 
Complaint as alleging the same type of claim as set forth 
in the Monroe Complaint. In its ruling on the motion 
to dismiss filed in the Monroe action, the Court made the 
same applicable to the Congdon Complaint as well since 
basically the same legal points were contained therein. 


1. Did the District Court err in dismissing the Com- 
plaints against these Appellees on the ground that they 
failed to allege a cause of action upon which relief could 
be granted under the civil rights laws of the United 
States? 


2. Did the District Court err in dismissing the Com- 
plaints against these Appellees on the ground that they 
failed to allege a cause of action upon which relief could 
be granted under the antitrust laws of the United States? 


ARGUMENT 


The District Court was correct in holding that the 
complaints failed to allege a cause of action under 
the Civil Rights Act. 


42 U.S.C. § 1983 imposes liability upon 


Every person who, under color of any statute, 
ordinance, regulation, custom or usage of any State 
or Territory, subjects or causes to be subjected, 
any citizen of the United States or other person 
within the jurisdiction thereof to the deprivation 
of any rights, privileges, or immunities secured by 
the Constitution and laws, ... 


In order to sustain a claim under this section of the law, 
@ plaintiff must allege and prove that he has suffered the 
deprivation of federally protected rights, privileges or 
immunities as a result of actions allegedly taken by a 
named defendant. A threshold question is whether or 
not a complaint sets forth sufficient allegations to consti- 
tute “state action”. Shirley v. State National Bank of 
Connecticut, 493 F.2d 739, 741 (2d Cir. 1974). It has 
been recognized that the Fourteenth Amendment to the 
United States Constitution applies only to actions of the 
“states” and not to those actions which are “private”. 
The “under color of state law” provision in § 1983 is 
equivalent to the state action requirement of the Four- 
teenth Amendment. Adickes v. S.H. Kress & Co., 398 U.S. 
144, 152, n.7 (1970); United States v. Price, 383 U.S. 
787, 794-95 (1966). 


Purely private conduct by private individuals cannot 
give rise to a cause of action under the civil rights act. 
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Timson V. Weiner, 395 F. Supp. 1844 (S.D. Ohio E.D. 
1975). In order to bring a private person under the pur- 
view of § 1983, the plaintiff must allege active coopera- 
tion by the state in the private party’s conduct in order 
for “state action” to be present. Hohensee v. Dailey, 383 
F. Supp. 6, 9 (M.D. Pa. 1974). However, the mere use 
of a state’s judicial process is not a sufficient allegation 
of active cooperation by the state with a private party to 
establish a civil rights action. Thus, for example, in 
Hohensee v. Dailey, supra, wherein a landlord brought 
an eviction action against a tenant, the Court said: 


Reading Plaintiff's complaint as liberally as pos- 
sible the Plaintiff does not allege that the State 
of Pennsylvania was in any way involved in the 
supposed deprivation of his Constitutional rights 
by the Defendants. At most, Hohensee may be 
interpreted as claiming that the Defendants have 
utilized the State law to his detriment. The mere 
fact that an individual utilizes state process 
against another does not make the actor’s conduct 
cognizable as state action. 


Reading the allegations in both Complaints most liberally, 
the allegations against the Defendants Wool and Brand 
and their law firm are that they engaged in the represen- 
tation of a client in connection with divorce proceedings. 
While Mrs. Monroe may be unhappy with such representa- 
tion, the Complaints do not rise to the dignity of a civil 
rights claim against these Appellees. Similarly, dissatis- 
faction with the result obtained by the Appellants in the 
Congdon suit does not support a civil rights claim against 
their lawyers. Moreover, the Appellants allege that 
these Appellees and Mrs. Monroe’s attorneys conspired 
with one another to proceed to judgment in her divorce 
action before the Honorable Thomas Troland, a referee 
for the State of Connecticut sitting as the Superior Court 
for New London County. Every act performed by a 
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judge in his judicial capacity is immune from damage 
suits by litigants. A litigant’s remedy is by appeal. 
Dear v. Rathje, 391 F. Supp. 1, 5 (N.D. Il. E.D. 1975). 
Judicial immunity is a valid defense under 42 U.S.C. 
$1983. Tenney v. Brandhove, 341 U.S. 367 (1951); 
Pierson v. Ray, 386 U.S. 547 (1967) ; Lombardi v. Bock- 
holdt, Civil No. H-75-221 (D. Conn. 11/17/75), aff'd mem. 
(2d Cir. April 21, 1976). 


As a logical corollary to the immunity of state judges 
from civil rights actions, private parties cannot be held 
liable under § 1983 for conspiring with a state judge who 
is himself immune from suit under that section. Hansen 
v. Ahlgrimm, 520 F.2d 768 (7th Cir. 1975). In Meyer v. 
Lavelle, 389 F. Supp. 972, 976 (E.D. Pa. 1975), the plain- 
tiff brought an action against a state judge, Wisconsin 
Surety Company and Wisconsin’s counsel claiming that 
they had violated his civil rights in obtaining a judgment 
against him in a state court. The United States District 


Court for the Eastern District of Pennsylvania granted a 
motion to dismiss against the state court judge on the 
ground of judicial immunity. It then dismissed the claim 
against the private parties as well, saying: 


A private person cannot be held liable under Title 
42, U.S.C. § 1983 unless his wrongful action was 
done under color of state law or state authority. 
Further, a private person alleged to have conspired 
with a state judge and prosecuting attorney who 
are entitled to immunity cannot be held liable, 
since he is not conspiring with persons acting under 
color of law ‘against whom [plaintiff] could state a 
valid claim’ under 42 U.S.C. § 1983. 


It was under this rationale that the District Court held 
that an allegation of a conspiracy with Referee Troland, 
who was himself immune from suit, could not supply the 
“necessary nexus to official activities”. Memorandum of 
Decision, Page 3. 
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Similarly, the claim of a civil rights conspiracy by 
these Appellees with the Appellants’ own attorneys is 
without merit. The mere fact that attorneys in Connecti- 
cut are also Commissioners of the Superior Court does not 
convert all of their activities into state action for purposes 
of a lawsuit brought under § 1983. Fine v. City of New 
York, 629 F.2d 70, 74 (2d Cir. 1975) ; Steward v. Meeker, 
459 F.2d 669 (3d Cir. 1972). In Kovacs v. Goodman, 383 
F. Supp. 507, 509 (E.D. Pa. 1974), the Court granted a 
motion to dismiss a civil rights action against defendants 
who were all private attorneys saying: 


It is settled that ‘lawyers who participate in a trial 
of private state court litigation are not state func- 
tionaries acting under color of state law,’ Skolnick 
v. Martin, 317 F.2d 855, 857 (C.A. 7, 1963) ; that 
‘in private litigation the state merely furnishes 
the forum and has no interest one way or another 
in the outcome’, Bottone v. Lindsley, 170 F.2d 705, 
706 (C.A. 10, 1948); and that although a private 
attorney is an ‘officer of the court’, he is not an 
official of any state, Steward v. Meeker, 459 F.2d 
669 (C.A. 3, 1972). 


Several Courts of Appeal have ruled that private attorneys 
handling litigation are not acting under color of state law 
for purposes of civil rights claims. Steward v. Meeker, 
supra; Hill v. McClellan, 490 F.2d 859 (5th Cir. 1974) ; 
Cooper v. Wi-son, 309 F.2d 153 (6th Cir. 1962) ; Jones Vv. 
Jones, 410 F.2d 865 (7th Cir. 1969) ; Haidane v. Chagnon, 
$45 F.2d 601 (9th Cir. 1965). See also Hamilton v. 
Jamison, 355 F. Supp. 290 (E.D. Pa. 1973); Peake v. 
County of Philadelphia, Pennsylvania, 280 F. Supp. 853 
(E.D. Pa. 1968). 


All of the allegations involving the Appellees Wool 
and Brand and their law firm involve their dealings as 
attorneys. As such, they are inadequate to sustain a 
cause of action under § 1983. The allegations involving 
the Appellee Gray are simply interspersed with the alle- 
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gations relating to the divorce proceedings with no ap- 
parent connection. It appears that these allegations add 
nothing to the substance of the Complaints and are in- 
cluded simply for the purpose of engendering newspaper 
comment. Therefore, it is apparent that no cause of 
action has been alleged which entitled the Appellants to 
relief under § 1983. 


Insofar as a cause of action under 42 U.S.C. § 1985 
is concerned, the Complaints are devoid of any factual 
allegation which bring this statute into play. Section 
1985 deals with conspiracies to prohibit officers of the 
United States from performing their duties. There are 
no allegations in the Complaints against any of these Ap- 
pellees or for that matter any of the other defendants 
which raise a claim of a § 1985 violation. 


Accordingly, it is respectfully submitted that the Dis- 
trict Court was correct in dismissing the Complaints inso- 
far as they purported to allege a civil rights claim agains* 
these Appellees. 


The District Court was correct in dismissing the 
alleged antitrust conspiracy. 


The Complaints rather vaguely alleged violations of 
the antitrust laws of the United States by claiming that 
the Defendants conspired to “knowingly and willingly 
restrain the practice of law in interstate trade, to deny 
the plaintiffs and the general public the benefits of con- 
stitutional and legal protections and set minimum and 
enforced illegal minimum fee schedules”. This lengthy, 
conclusory allegation did not set forth the essential factual 
elements of an antitrust claims. Indeed it is assumed 
that the thrust of this portion of the Complaint was really 
aimed at the two grievance committees who were named 
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as defendants. Nowhere do the Complaints allege that 
the Defendants Gray, Wool, Brand or their law firm en- 
gaged in any actions which were violative of the antitrust 
laws. Therefore, it is respectfully submitted that the Dis- 
trict Court was correct in holding that even in the case of 
a pro se litigant there must be a sufficient factual allega- 
tion in order to sustain a claim of an antitrust violation. 


CONCLUSION 


The judgment of the District Court dismissing the 
Complaints in both the Monroe and Congdon actions 
should be affirmed. 


APPELLEES, L. Patrick Gray, Louis 
C. Wool, Andrew Brand and 
Suisman, Shapiro, Wool & Brennan 


By: JaMES A. WADE 
Robinson, Robinson & Cole 
799 Main Street 
Hartford, Connecticut 06103 
Their Attorney 
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